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Client Scenario 

Adam is a New York resident who is 65 years old and has amassed a $50 million fortune from selling his start‐up 

company. He went through a bitter divorce a few years ago, but he has since remarried a 29 year old prima 

ballerina that he met at the Metropolitan Opera House while attending a benefit for the American Ballet Theater. 

He has three adult children from his first marriage, but he has an icy relationship with each of them (they sided 

with their mother during the divorce). However, Adam has a close relationship with nieces (twins) who are 

preparing to attend college. 

Adam now spends his time traveling between his homes in New York City, Malibu and Miami with his new wife. In 

recent years, Adam has survived a couple heart attacks and is taking medication to treat his heart condition. 

Despite this, he likes to live life on the edge and enjoys the adrenaline rush he gets when hang gliding. 

When Adam married his first wife 40 years ago, he executed a Will, a springing power of attorney for property and 

a health care proxy. He has also signed two Codicils (one removing his ex‐wife from his Will and the other adding 

his new wife). Adam also has an irrevocable grantor trust that he created many years ago for the benefit of his 

children, which owns the following assets: $10 million of life insurance policies on Adam’s life and low basis and 

high basis stock. 

Adam recently had a scare when he was hang gliding in upstate New York. He hit his head on a rock and was in a 

coma for ten days in a hospital. He has fully recovered, but this close call made him realize how he needs to get 

his affairs in order.   

 

Adam asks you how he should update his estate plan. How do you advise him? 
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Durable Power of Attorney

 Effective on execution

 May authorize agent to make gifts and establish, 
amend and fund inter vivos trust on behalf of client 
during client’s lifetime

Springing Power of Attorney

 Effective on incapacity

 Presents challenges, such as locating one or more 
physicians who will attest to the client’s incapacity

1. Plan for Incapacity

3

2. Fund the Revocable Trust

 Allows the trustee to enlist the client’s help in identifying and marshalling the estate’s assets

 Avoids a probate proceeding to transfer assets of the estate to the revocable trust or other beneficiaries

 If the client owns real estate or tangible personal property located outside of his home state, retitling such property 
in the name of the revocable trust may avoid ancillary probate proceedings in such other jurisdictions

Funding a revocable trust during client’s lifetime facilitates estate and trust administration

4Illustration by Rex May



1/21/17

3

Tax Planning

5

6. Make Taxable Gifts

The effective federal gift 
tax rate is less than the 
effective estate tax rate

5. Use Tax Exemptions

“Portability” applies only 
to a married client’s 
unused estate tax 
exemption, not unused 
GST tax exemption

4. Make Charitable Gifts
During Life

If client’s will or revocable 
trust contains sizeable 
charitable bequests, 
consider giving the gift 
during life

3. Make Tax-Free Gifts

Maximize the use of 
client’s annual exclusion 
gifts and ability to make 
tax-free gifts for education 
and medical needs

7. Reduce State Estate 
Taxes

If the client resides in a 
“decoupled” jurisdiction, 
he may make lifetime gifts 
to reduce his taxable
estate and fall below the 
state estate tax threshold

 While no gift tax is
payable on funds used to 
pay gift tax, estate tax is 
payable on funds used to 
pay estate tax

 Give more by making 
lifetime instead of 
testamentary transfers, 
with the added bonus of 
also transferring any 
future appreciation on the 
gift

 Gift discountable assets
 Drawbacks include 3-year 

clawback period and loss 
of basis step-up

 See Example on Slide 6

 Client uses or loses his 
unused GST tax 
exemption at his death 
(unless the client’s 
executor or trustee 
allocates the client’s GST 
tax exemption at his 
death)

 Client may allocate GST 
tax exemption to existing 
non-GST exempt trusts 
created during his lifetime

 Client’s wealthier (and 
healthier) spouse may 
transfer assets to the 
dying client to enable him 
to use his estate tax and 
GST tax exemptions

 Remember:  A surviving 
spouse may only apply 
the DSUE amount from 
her last deceased spouse

 Client receives an income 
tax charitable deduction 
for lifetime charitable gifts

 Client enjoys the added 
benefits of seeing the 
fruits of his generosity 

 Client ensures the gift is 
used for its intended 
purpose

 Practitioners should 
revise the client’s will or 
revocable trust to ensure 
that the charity doesn’t 
receive the gift twice

 Make annual exclusion 
gifts outright or to a 
properly structured trust

 Pay for any individual’s 
tuition at a qualified 
educational organization, 
which can usually be 
irrevocably prepaid to 
cover several years of 
expenses

 Pay for any individual’s 
medical care or medical 
insurance

 Ensure delivery of the gift 
is complete

 Making gifts to reduce the 
client’s taxable estate to 
avoid falling off his state’s 
estate tax “cliff”

 See Example on Slide 7

Example: Make Taxable Gifts

 Using a 40% federal marginal tax rate, the gift tax will be $400,000

6

Mom has completely exhausted her federal gift tax exemption by making prior gifts.

Mom now gives her child $1 million as a gift.

Federal Marginal Tax Rate

$1 million x 40% = $400,000

Mom as a Living Donor

Child + $1 million

Mom – $400,000

Mom as a Deceased Donor

Child + $1 million

Mom – $666,667

Difference of $266,667
 The result: It will cost $266,667 more to give her child

$1 million at her death than during her lifetime
($666,667 less $400,000 = $266,667)

 As the donor, Mom pays the gift tax, which results in Mom’s child 
receiving the full $1 million and an additional $400,000 being 
removed from Mom’s estate 
– Thus, it costs $400,000 for Mom to give her child $1 million

 If Mom waits until her death to give the gift, it would take a 
$1,666,667 gift for Mom to leave her child $1 million
(40% of $1,666,667 = $666,667 in taxes, leaving $1 million for child)
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Example: Reduce State Estate Taxes

 Dad’s estate will be subject to $302,000 in New York estate tax

7

Dad died on April 1, 2016 with a taxable estate of $4.2 million,
which exceeds the New York estate tax exemption of $4,187,500.

New York Estate Tax

on $4.2 million = $302,000

Dad’s Non-Taxable Gift

Dad – $12,500

New York Estate Tax = 0

Difference of $302,000

 However, if Dad made just $12,500 in non-taxable lifetime gifts
(for example, to a spouse or charity or through annual exclusion 
gifts) and reduced his estate to $4,187,500, Dad’s estate would not 
have been subject to any New York estate tax

8. Substitute Trust Assets

 If governing instrument permits, the client may transfer cash or other high basis assets to the trust in exchange for 
low basis (appreciated) assets

 Achieves a step-up in basis for the trust’s low basis assets at the client’s death, and the swap is not a taxable event

 If governing instrument does not include a substitution power, achieve the same result by the client buying assets 
from the trustee 

Planning with Grantor Trusts

8
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9. Transfers to Spouse

 Client could transfer depreciated assets to the client’s spouse to avoid a step-down in basis and preserve the capital 
loss for the surviving spouse to use 

 Gifts to a spouse are not subject to IRC Section 1015, which eliminates the loss on a gift to a donee other than a 
spouse

 Gifts to a spouse also are not subject to gift tax, unless the spouse is not a U.S. citizen (in which case, the spouse 
has an increased annual exclusion)

Planning with Depreciated Assets

9

10. Gifts From Spouse and Others

 To realize a step-up in basis, 
the client’s family members 
may gift appreciated assets 
to the client 

 At client’s death, the basis of 
the asset is stepped up to its 
date-of-death value if the 
client survives for at least a 
year after the date of the gift

 If client doesn’t survive for a 
year after the transfer, the 
property will be returned to 
the donor with its original 
basis

The client’s healthy spouse and others gift appreciated assets to the client, and the 
client makes general bequests to each of them in amounts equal to their gifts. If the 
client dies within one year of the gifts, each donor receives assets other than the 
ones he gave, and the gifted assets will receive a step-up in basis.

Conversely, the client’s spouse or other family members could gift appreciated 
assets to the client and receive the same gifted asset back from the client at his 
death with a stepped-up basis, provided the client is likely to live beyond a year 
from the date of the gift.

Example

10
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11. Consolidate Instruments

 Consolidation of the instruments presents a good opportunity to clean up the documents and make sure the codicils 
and amendments are up to date, consistent and work together

 If the client is incapacitated but has previously executed a durable power of attorney, the client’s agent may be 
authorized to amend or restate the client’s revocable trust on behalf of the client

Client should execute new a will and revocable trust to consolidate several codicils and amendments

11

12. Grant or Eliminate a General Power of Appointment

 Tax basis may be managed 
by forcing or preventing 
estate tax inclusion by 
granting or eliminating a 
general power of 
appointment to the client 
over trusts created for his 
benefit

 By granting a general power 
of appointment to the client 
who has an estate less than 
the available estate tax 
exemption, the trust assets 
will get a stepped-up basis 
without triggering estate tax

 Alternatively, if the client has 
a large estate exceeding his 
available exemption, 
eliminating a general power 
of appointment held by the 
client will prevent inclusion 
of those trust assets in the 
client’s estate and avoid 
triggering additional estate 
tax

Andrew, who’s terminally ill, has a $3 million estate, lives in a jurisdiction that does 
not impose a state estate tax and is the beneficiary of trust created by his parent 
that holds $2 million in appreciated real estate. 

Assume that such trust gives the trustee the discretion to grant a general power of 
appointment over the trust assets to Andrew at his death. 

If the trustee elects to grant a general power of appointment to Andrew over the 
trust’s assets, then the trust’s assets will be included in Andrew’s estate (even if 
Andrew never exercises the general power of appointment), and the appreciated 
real estate will receive a stepped-up basis in Andrew’s estate and will pass free of 
estate tax.

Example

12
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13. Exercise a Limited Power of Appointment

 If the client holds one or more limited powers of appointment over trusts, the client may exercise such powers in 
favor of other trusts

 Otherwise, the client’s survivors may become beneficiaries of several different trusts with similar or identical 
provisions 

 Without the governing instrument permitting merger of trusts or private decanting, the trustees will have to rely on 
state law (if available) to combine trusts

Consolidate trusts and simplify trust administration

13

14. Revisit Designated Fiduciaries

 Named executors and trustees may have died, moved across or out of the country or fallen out of touch with the 
client and his family 

 Administrative problems will arise if the will or revocable trust fails to identify an individual or entity to act as trustee
or executor (or fails to create a process to designate them)

 If serving alone as trustee of his revocable trust, the client should consider appointing a co-trustee

 If the client is currently serving as a trustee of any other trusts, the client should consider resigning as trustee and 
obtaining releases if appropriate

Review all fiduciary appointments under the client’s will and revocable trust

14
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15. Review Life Insurance

 Confirm all premium payments are current and no policies will lapse or have lapsed

 Examine all beneficiary designations to ensure a beneficiary is indeed designated

 If the client owns the insurance policy, he may sell the policy to an irrevocable life insurance trust to avoid estate tax 
on the policy proceeds

 Client may be able to stop or reduce premium payments

Identify and review all life insurance policies

15

16. Transfer Partnership Interests

 Transfer the client’s general partnership interest in a FLP to avoid having all of the property he contributed to the 
partnership included in his estate (as a result of the client’s discretion over distributions) 

 Avoid litigating with the IRS over estate tax inclusion 

 The same should be considered with respect to voting units in a family LLC 

 If the client is currently serving as manager of a family LLC, the client should resign as manager and have a new 
manager appointed

Good Optics for Closely-Held Interests

16
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17. Terminate Old Family Limited Partnerships and Trusts

 Client should consider terminating old FLPs (and LLCs) or trusts if the entity holds little or no assets and/or the 
objectives of the entity have been fulfilled

 A partnership that wasn’t administered correctly may spark potential estate inclusion arguments from the IRS

 Consider the income tax consequences of terminating a partnership or LLC

 Any trusts created by the client must be disclosed on the client’s estate tax return, which may cast a spotlight on 
assets and transactions that invite an IRS audit

 Caution: Terminating a trust forfeits its benefits, such as creditor protection and control, and results in the loss of 
allocated GST tax exemption

Terminating old partnerships will eliminate unneeded entities and help organize the estate

17

18. Terminate Leases

 The client should consider terminating any leases between himself and any trusts or other entities he created during 
his lifetime 

 Otherwise, IRS may challenge the leases by arguing fair market value rent was not paid, which may result in gift tax 
issues or estate inclusion

Housekeeping for Leases

18
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19. Pay Off Promissory Notes

 If the client has sold assets to his grantor trust in exchange for a promissory note, the client should pay off the note 
before his death to avoid arguments by the IRS that the loan transaction constituted a transfer with a retained 
income interest

 If the IRS successfully makes this argument, then all of the property in the grantor trust would be included in the 
client’s estate under IRC Sections 2036 and 2702

 Alternatively, the IRS could argue a deemed sale occurred immediately before the grantor’s death, which would 
have the client recognizing gain to the extent the balance of the promissory note exceeds the client’s basis in the 
assets sold to his grantor trust

The client’s grantor trusts should pay off all promissory notes during his lifetime

19

20. Accelerate Income in Respect of a Decedent (IRD)

 IRD items include: salary or wages, post-death bonuses, retirement plan assets and individual retirement account 
distributions

 Inclusion causes the decedent’s IRD items to be subject to both estate tax and income tax when distributions are 
paid to the estate or the beneficiaries

 A client’s net operating loss carryover or a carryover of an excess charitable contribution that cannot be used 
against the client’s income in the final year will die with the client and be permanently lost

 Assuming the client is a cash method taxpayer, accelerating the client’s receipt of income may allow all or at least a 
portion of those carryovers to be used

Avoid IRD being taxed to the client’s beneficiaries and in the client’s estate

20
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